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Estates, Trusts & Legal 
Planning

or

“Everything you’ve always tried to avoid learning?”

“Stupid Alarmist Lawyers”

What is your “Estate?”

• You (the person)
• Cash, Bank Accounts, Cash, 

Stock Portfolios
• Retirement Accounts – IRAs and 

401(k) Plans
• Life Insurance
• Real Estate
• Business Interests

• Personal Property
• Autos, RVs, Boats
• Collections (Art, Guns, Stamps, 

Coins, Jewelry)
• Pets
• Digital Assets (Social Media 

Accounts, Email, BitCoin)
• Furnishings
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To Plan or Not to Plan

Positives to Planning
Peace of Mind

Planning costs less than conflict
The family can avoid arguments
Address your specific situation
Everyone’s needs are different

You create your own legacy
Disability more likely in lifetime

Protect your person & assets

Positives to Not Planning
Ignorance is Bliss

Saves You          and $$
Becomes another’s problem
The family will have to talk

Surprises for everyone!
Colorado has a plan for you
Judges can decide for you

Internet forms – One size fits all?

Goals of Estate Planning

Effective transfers that accomplish your objectives.

Primary
• “Legacy” Give what I have to whom I want, the way I want, when I want.
• Manage the risks of incapacity.
• Delegate health care decisions.

Secondary
• Provide for the needs of the surviving spouse, & children, especially minors & special needs
• Provide liquidity at death to pay taxes, creditors & fund plans.   
• Fulfill your charitable intentions.
• Promote family harmony-minimize arguments & unwanted distributions
• Protect assets from creditors for generations to come.
• Minimize cost and delay tied up in probate

Planning with the Right Priorities

Self

Family

Preserve
Wealth

Expand
Wealth

Save
Taxes
& Fees
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Planning for DISABILITY or INCAPACITATION
is more important than a will

• EVERYONE NEEDS THE FOLLOWING:
• Durable Power of Attorney (Financial Decisions)

• Allows your designated agent to make financial decisions in your stead
• Can be immediately effective or can “spring to life” upon your incapacitation
• If not in place, a Judge must appoint a Conservator

• Healthcare Power of Attorney (Medical Decisions)
• Allows your designated agent to make decisions about your medical care
• If not in place, a Judge must appoint a Guardian

• HIPAA Authorization
• Federal privacy laws require your authorization to share medical information with 3rd parties, 

including family members
• Advance Healthcare Directive or “Living Will”

• Expresses your wished regarding medical care, including end-of-life events

What is Probate?
• Court proceedings to oversee legal and financial matters of deceased

• Testate (Decedent had a will) – “Testator/Testatrice” determines distribution of 
estate

• Intestate (Decedent did not have a will) – Colorado law determines the distribution 
of the estate

• Formal Probate – Judge has hearings to oversee conduct of settling the estate
• Informal – Judge only involved if requested by persons with interest
• Probate is Public and may be lengthy, complex & expensive process

• Colorado’s Probate is comparatively easy and efficient if no problems expected

• ALL WILLS MUST BE PROBATED
• If Real Property in other states, must go through probate in each state

Additional Probate Court Oversight

• Guardianship of Minors and Adults
• When mental capacity or disability is established
• Guardian is responsible for the care and day-to-day affairs
• Must file Annual reports with the Court to show well-being of individual

• Conservatorship of Minors and Adults
• When mental incapacity or disability is established
• Conservator is responsible for the financial affairs
• Must file Annual reports with the Court

• Judge makes the decisions and oversees the care
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Estate Planning Alternatives

• No Planning (intestate)
• The Uniform Probate Code determines distribution of estate

• Traditional Will-Based Plan
• Wills are written expressions of your wishes and can name guardians for 

minor children
• Wills determine the distribution of the probative estate

• Trust-based Plans  (Usually a Revocable Living Trust)
• A trust is an alter-ego of your personage but separate and infinite
• Trustee is named to direct and administer the Trust & distribute assets

Colorado Intestate Distribution 
CRS 15-11-101 et seq.

• If you die without a will, the Courts will administer (oversee) 
proceedings to dispose of your estate.

• To greatly simplify the statute, typically distribution goes in the 
following order:

1. Surviving Spouse
2. Children
3. Parents
4. Siblings & their descendants
5. Grandparents & their descendants (Aunts & Uncles then cousins)
6. Next of kin 
7. Escheat to State

If no heirs found, the estate will pass (escheat) to the State of Colorado

TABLE OF CONSANGUINITY
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Colorado Intestate Distribution

• Risks include:
• Court must appoint personal representative (might be a creditor)
• Children are treated equally although their needs may not be equal
• Likely to cost more 
• Confusion

• Common law spouse will take everything over natural children
• Expense if challenged
• No precaution taken for minors or event of incapacity
• If incapacitated, the Court controls your assets & too late to make a will

Will-Based Estate Plan

• At a minimum, a will should include:
• Nomination of a Personal Representative (Executor)

• Administer the will under court supervision
• Pay debts of the estate
• File final tax returns

• Distribution of your estate – who, how much, when
• Can include formation of testamentary trusts

• Name guardians of minor children
• Must be signed with two witnesses (mental capacity & identification)

• Holographic will allowed in Colorado but authenticity & capacity issues exist

Two Methods of Distribution 
(Other methods exist too)

Per Stirpes (divided by # persons in 
each generation)

Per Capita with Representation 
(Divided by # of living persons)
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Will-Based Estate Plan

• Effective and Appropriate when:
• Smaller Estate (Limited assets, located in one state, simple distribution plan
• Anticipated litigation amongst heirs so judge can oversee the process when 

heirs are disgruntled or omitted.
• Court approval of Personal Representative to transfer title required

• Risks
• Only controls assets titled in your name
• Must be probated
• Limited direction given to heirs – not long-lasting legacy or control
• Only take effect upon death, not incapacity
• Has no effect if you become incapacitated

Trust-Based Plan

• Key Terms
• Grantor – the person who sets up the trust’s terms and funds the assets

• “Maker of the Trust”

• Beneficiary – the person for whose benefit the trust exists 
• Can be the Grantor or a third party (children, charity, etc)
• Can be more than one Beneficiary, Co-beneficiaries & Successor Beneficiaries

• Trustee – the trust administrator – Controls the assets in a trust

Trust-Based Plan
Many Types to Choose From

• Revocable Trusts
• Living (inter vivos) (during lifetime)
• Testamentary (after death)
• Joint or Individual
• Pet Trusts 
• Gun Trusts

• Most common in estate plans

• Irrevocable Trusts
• Special Needs Trust/Supplemental 

Needs Trust
• Life Insurance Trust
• “529” (Education) Trust
• Retirement Trusts (IRAs)
• Asset Protection Trusts
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Trust-Based Plan

• Keys to Successful Trust Plan
• Naming Trustees and successor trustees

• Individuals or corporate trustees
• Often the grantor is also the trustee

• Proper funding reduces the Estate & minimizes the need for probate oversight
• Immediate transfer of Real Estate by successor Trustees (useful for out-of-

state property)
• Provides for grantors should they become incapacitated rather than having to 

go to probate court to name a conservator
• Trust terms are flexible to meet almost every needful situation

• Spendthrift Trusts; Incentive trusts

SAMPLE RLT-BASED ESTATE PLAN

IRA Legacy Trust

• IRAs are subject to immediate taxation upon death of Owner UNLESS:
• Owner names an IRA Trust as the Beneficiary
• IRA Trust is established during Owner’s lifetime
• IRA Trust is separate from a Revocable Living Trust (IRS rules)
• IRA Trust is revocable during Owner’s lifetime

• Allows the principal to continue to grow tax-free until time to make 
required distributions

• The longer beneficiaries can keep funds in an IRA after death, the 
more wealth can accumulate
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Effective Alternatives (Cutting Corners)

• The following techniques can be used to distribute your estate assets 
BUT BEWARE POTENTIAL HAZARDS

• Joint Ownership
• Joint Accounts and Transfer on Death Accounts
• Beneficiary Deeds
• Life Estates
• Family Limited Partnerships & LLC 

Alternative: Joint Accounts 

• Joint Tenancy with Rights of Survivorship (JTWROS)
• Multiple individuals own all the property (or multiple people on checking account)
• Last survivor owns it all! Only survivor dictates how it passes to heirs

• Not part of estate (you own nothing at death) so not subject to Probate 
proceedings

• Problems:
• Loss of control unless last survivor who gets to make final decisions
• Can create unintended heirs (example: 2nd marriages – spouse inherits over children)
• Partition Rights
• Each owner has full right to use for own purposes; Hard to remove joint owners
• Arguments about spending & wasting of estate by excluded heirs
• Exposed to all owners’ creditors – no protection
• If Real Property, Heirs lose the Stepped-up basis for tax purposes

Alternative: Beneficiary Designations
Insurance, POD/TOD Accounts, Retirement Accounts

• “Payable on Death” or “Transfer on Death” Accounts –
• Ownership begins immediately upon death 

• Problems:
• Hard to keep track of all accounts & who gets what
• Money received does not have to be used for intended purpose by the heir

• Failure to share with siblings
• What if simultaneous death?  Back to intestate laws
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Alternatives: Beneficiary Deed

• Colorado permits a Beneficiary Deed to transfer title of real property 
to heirs outside of Probate.

• Must be recorded PRIOR to death

• Drawbacks:
• If multiple beneficiaries are added, risk of non-cooperation
• In Medicaid eligibility, the property changes from an exempt property (as 

main residence) to a countable resourse
• Difficult to revoke of grantor’s capacity is challenged – Back to court!

Alternatives: Life Estate

• A life estate allows a possessory ownership (of real 
property) during the life of an individual, shared with 
the ownership interests of the “remaindermen”.

• You can sell your property reserving a life estate and 
possession does not pass until your death.  

Tips

• Keep up-to-date itemized list of real estate, personal property and 
debts

• Insurance policies
• Bank accounts
• Real estate
• Jewelry
• Artwork
• Business interests
• Pensions
• IRA & retirement accounts
• Investment accounts
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Tips

• Don’t underestimate the emotional attachments to personal items
• All dollars are equal – you divide it up & there is no dispute
• Feelings and emotional attachments to family items – the “warm fuzzies”

• Emotional ties to decedants are the strongest motivators and source of conflict

• Have conversations with heirs about special items, then use a 
personal property memorandum to make specific gifts

• Not First-come, first-served free for all.

Tips

• Keep estate plan documents in safe location (Safe Deposit)
• Share your plan with family to avoid contention & make your wishes 

clear
• Keep personal representative, accountant, attorney and financial 

advisors appraised of current events
• Wills can be deposited with the Boulder or Weld County Courts
• REVIEW ESTATE PLAN EVERY 3-5 YEARS OR SOONER IF MAJOR LIFE 

EVENTS OCCUR

THANK YOU FOR YOUR ATTENTION!

Stephen C. Morgan
MorganLaw PLLC

721 5th Avenue
Longmont, CO 

720-899-2065
smorgan@morganlawpllc.com


